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Scope
The numbe r o f c o mpanie s whic h o pe r at e , o wn as s e t s , o r
o the rwis e c o nduc t bus ine s s in multiple c o untr ie s c o ntinue s to
inc r e as e ye ar aft e r ye ar . The U.S. Bankr uptc y Co de was
ame nde d in 2005 to include ne w Chapte r 15 to addre s s the r is -
ing numbe r o f c r o s s -bo rde r ins o lve ncie s . Pro fe s s io nals r e pr e s e nt-
ing clie nts in the s e matte r s c o ntinue , ho we ve r , to de mo ns trate a
pro pe ns ity to r e ly o n o the r ins o lve ncy pro c e s s e s such as Chapte r
11, Chapte r 7, o r s tate law as s ignme nts to r e o r ganiz e o r
liquidate the U.S. as s e ts o f multinatio nal bus ine s s e s .
This c hapte r e xplains ho w, unde r the r ight c ir c ums tanc e s ,
Chapte r 15 can pro vide all o f the be ne !ts o f the s e o the r pr o c e s s e s
while avo iding the ir t r e me ndo us c o s t and many o f the ir
adminis trative burde ns , in particular , ho w targe te d o bje c tive s in
c r o s s -bo rde r ins o lve ncie s—such as as s e t sale s—can be achie ve d
thr o ugh s impli!e d pr o c e s s e s unde r Chapte r 15 at s igni!c ant
c o s t savings to the de bto r and its c r e dito r s . Additio nally, Chapte r
15 o fte n can pr o vide fo r c e r tain tac tical advantage s in c r o s s -
bo rde r matte r s . Fo r e xample , limiting re lie f o the rwis e available
unde r Bankruptcy Co de § 365 with re spe c t to e xe cuto ry c o ntrac ts
o r binding par tie s s ubje c t to the jur is dic tio n o f U.S. c o ur ts to
br o ad third-party r e le as e s appro ve d by fo r e ign co ur ts . Thro ugh
e xaminatio n o f s e ve ral r e c e nt cas e s tudie s , this chapte r e xplo r e s

155



ho w ins o lve ncy pr o fe s s io nals c o uld be ne !t fr o m taking a fr e sh
lo o k at the "e xibility and e #c ie nc ie s o $e r e d by Chapte r 15 o f
the U.S. Bankruptcy Co de in c r o s s -bo rde r r e s truc tur ings and
liquidatio ns .

KeyCiteL:Cas e s and o the r le gal mate r ials lis te d in Ke yCite Sco pe can be
r e s e ar che d thr o ugh the Ke yCite s e rvic e o n We s tlawL. Us e Ke yCite to
che ck citatio ns fo r fo rm, paralle l r e fe r e nc e s , pr io r and late r his to ry, and
co mpre he ns ive c itato r info rmatio n, including citatio ns to o the r de c is io ns
and s e c o ndary mate r ials .

§10:1 Overview ofChapter15and itsorigin
Chapte r 15 o f the Bankruptcy Co de was e nacte d as part o f

the Bankruptcy Abus e Pre ve ntio n and Co nsume r Pro te c tio n
Ac t o f 2005 (BAPCPA). It r e plac e d e xis ting s e c tio n 304 o f
the Bankruptcy Co de . Se c tio n 304 e mpo we r e d U.S. c o urts to
o pe n an ‘‘ancillary’’ pr o c e e ding to r e pr e s e ntative s o f fo r e ign
de bto r s and grant var io us br o ad fo rms o f r e lie f o ve r U.S.
o pe ratio ns and as s e ts .1 Se c tio n 304 anc illary pr o c e e dings ,
ho we ve r , did no t e xpre s s ly autho r iz e fo r e ign re pr e s e ntative s
to o pe rate the de bto r 's bus ine s s o r s e ll its as s e ts .2

Chapte r 15 was de s igne d to impro ve upo n s e c tio n 304 by
pr o viding a frame wo rk to c o o rdinate the adminis tratio n o f
c r o s s -bo rde r ins o lve nc ie s ac r o s s multiple jur is dic tio ns in a
mo r e "e xible and e #c ie nt manne r .3 In fur the ranc e o f that
go al, Chapte r 15 s e e ks to fo s te r !ve spe c i!c o bje c tive s :

[Section 10:1]
1 Se e In r e Be a r Ste a rns Hig h-Gr a de Struc tur ed Cr edit Str a te g ie s

Ma ste r Fund, Ltd., 389 B.R. 325, 333, Bankr. L. Re p. (CCH) P 81258 (S.D.
N.Y. 2008) (s tating that ‘‘all r e lie f unde r s e c tio n 304 was dis c r e tio nary
and bas e d o n subje c tive , c o mity-in"ue nce d facto r s ’’).

2 Lynn P. Harr is o n 3rd and Je r r o ld L. Bre gman, Chapte r 15 o f the
U.S. Bankruptcy Co de : A Hands -On Guide to the Ne w Wo r ld Orde r o f
Ancillary and Cro s s -Bo rde r Cas e s , 14 J. Bankr. L. & Prac. 5, Art. 1 (Oct.
2005).

3 Chapte r 15 was als o c r e ate d with the pr e s umptio n that it wo uld
c lo s e ly track the pr o vis io ns o f the UNCITRAL Mo de l Law ado pte d in
1997, the EU Re gulatio n o n Ins o lve ncy Pro c e e dings and cas e law o f fo r e ign
co urts . While this his to ry is be yo nd the s c o pe o f this chapte r , an e xte ns ive
dis cus s io n can be fo und in Aaro n L. Hamme r and Matthe w E. McClinto ck,
Unde r s tanding Chapte r 15 o f the Unite d State s Bankr uptc y Co de :
Eve rything Yo u Ne e d to Kno w Abo ut Cro s s -Bo rde r Ins o lve ncy Le gis latio n
In the Unite d State s , Law and Bus ine s s Re vie w o f the Ame ricas (Spring
2008).

St r at e gic Al t e r nat ive s f o r Dist r e s s e d Busine ss e s
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